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Abstract (ENG)

This policy report attempts to analyze international trade in Critical Raw Materials from a European
perspective by looking at the interaction between two key topics: the concept of Effective
Multilateralism, where its decline and slow replacement with “Effective Minilateralism” will be
discussed, and the European Union’s Open Strategic Autonomy, leading to the Green Deal
Industrial Policy containing the landmark Critical Raw Materials Act. The report will analyze if the
Critical Raw Materials Act threatens Effective Multilateralism, despite the European Union being a
staunch defender of the principle, and if so, to what extent. This will be done by both looking at the
impact on trade and other relations with third party countries, and by comparing some of the key
aspects of the Critical Raw Materials Act with the General Agreement on Tariffs and Trade from a
more legal perspective. Each chapter will include a short analysis of what the impact is or could be
on the existing multilateral framework, and why this is relevant.

Abstract (NL)

Dit beleidsrapport probeert de internationale handel in kritieke grondstoffen vanuit een Europees
perspectief te analyseren door te kijken naar de interactie tussen twee belangrijke thema’s: het
concept van effective multilateralism, waarbij de achteruitgang en langzame vervanging ervan door
"effectief minilateralisme” zal worden besproken, en de open strategische autonomie van de
Europese Unie, die heeft geleid tot het Green Deal Industrial Policy met de historische Critical Raw
Materials Act. Het rapport zal analyseren of de Critical Raw Materials Act een bedreiging vormt
voor effective multilateralism, ondanks dat de Europese Unie een fervent verdediger van het principe
is, en zo ja, in welke mate. Dit zal worden gedaan door zowel te kijken naar de gevolgen voor de
handel en andere betrekkingen met derde landen, als door enkele van de belangrijkste aspecten van
de Critical Raw Materials Act te vergelijken met de General Agreement on Tariffs and Trade vanuit
een meer juridisch perspectief. EIk hoofdstuk bevat een korte analyse van wat de impact is of zou
kunnen zijn op het bestaande multilaterale kader, en waarom dit relevant is.

,,Cooperate where you can, push back where you must”

Sven Biscop
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. Introduction

This policy paper will focus on one of the key areas of multilateralism: trade, but with a special
focus on critical raw materials. Ultimately, the scope of this dissertation is in that sense
straightforward: to give an overview of the European Union’s industrial policy and engagement
pertaining to cooperation and problem-solving regarding trade in critical raw materials on a level
which supersedes the borders of any single nation-state, or, in case of the Union, its own territory;
the focus therein will be the support it gives to the existing multilateral framework regarding critical
raw materials, and more concretely, the implications therein of the Critical Raw Materials Act. But,
as is often the case, in simplicity lies complexity: the European Union’s foreign policy is complex,
helmed by its own institutions but steered by its member states. As the first half of the second decade
in the 21% century is proving to be extraordinarily turbulent, it has become apparent that the peaceful
resolution of supernational problems is not as self-evident as was expected when the United Nations
were created following what people hoped to be the last World War. The EU must navigate rough
waters, all the while trying to find compromise between the standpoints of others and attempting to
realize its own role as great power. The topic of foreign trade is herein but one of the problems it
must tackle, but it is nevertheless an excessively important one.

Multilateralism has recently lost more and more ground to multipolarity through “great power
politics”, while the resulting lack of cooperation and destabilization, among other causes, resulted
in extensive conflict with seemingly no “satisfactory” end in sight. The EU is currently meandering
through a difficult geopolitical landscape while struggling to find a proper role or clear objective for
itself and is mostly regarded as a party seeking a compromise between others instead. During its
own identity finding, the region is also plagued by instability and conflict surrounding its borders.
Many people tend to be absorbed by the primary conflict in the European “backyard”, namely the
war in Ukraine, a desperate attempt of Vladimir Putin to cling on to great power status while trying
to maintain a positive approval rating domestically. However, one could argue that this led to “tunnel
visioning”’: Ukraine might be problematic, but it is not the only issue at hand. The Union is plagued
by an increasingly unstable Sahel-region, where an infectious wave of coup d’états is spreading
across the width of central Africa and destabilizing nascent democratic systems by replacing them
with authoritarianism once more, while causing the local population to reject European influence in
favor of geopolitical rivals Russia and China.



There is also the war between Israél and Palestina, where humanitarian atrocities are committed on
an almost daily basis, and where the West seemingly fails to reach a conclusion due to historical
accountabilities and political arguments. This conflict has caused ripples in the entire region, and as
Houthi-rebels attempted to take control of the geoeconomical Red Sea-artery, the EU failed to
swiftly take a unified stance on how to protect one of its vital interests, leaving an international
“coalition of the willing”, once again led by the United States, to respond with force to the Iran-
funded rebel group. These conflicts, and the lack of proper EU response to them, have caused many
of the so-called “Global South” to judge the EU for its “double standards”. They wonder why the
EU spends so much time and resources backing Ukraine, while they receive only a small amount of
development assistance or vocal support in comparison. This, coupled with the “Rise of the East”,
have caused countries to look towards China for support. As China’s market share in renewables
and critical raw materials keeps rising, and the EU’s dependency on these materials and goods keeps
growing, it remains to be seen how much of the diplomatic power of the EU has been damaged.

Given cooperation on the international level to find a solution, preferably in the lap of United
Nations institutions, to problems which stretch far beyond the borders of a single nation, is one of
the EU’s main foreign policy pillars, UN-based global governance and its rules-based world order
are to be preserved and safeguarded. So, what can the EU realistically do?



1. Effective Multilateralism

1. The Concept of Effective Multilateralism and its decline
a. The inefficiencies of global governance frameworks

Multilateralism has generally been defined as organizing foreign relations between three or more
states, either through ad hoc arrangements or more robust institutions?, yet this definition has been
proven somewhat incomplete: it only speaks of the number of parties involved, without addressing
its effectiveness, or what Ruggie meant with “substantiality”?. Institutions, no matter how
“multilateral”, can prove to be ineffective if they do not achieve what they set out to do; examples
of inadequacies can be found aplenty in global environmental governance, where Dimitrov® alerts
the public to the problem of deliberately constructed empty multilateral institutions which by design
cannot construct any form of policy. Fortunately, there is no need to claim that the 1940’s
multilateral institutions such as the United Nations (UN) or those constructed under the Bretton-
Woods system were intentionally made to fail in producing any form of policy, but it has become
clear that the Western view on the concept of “effective multilateralism” no longer appropriately
meets the needs and wants of non-Western countries.

This decline of relative effectiveness of the multilateral system has been statistically documented:
the International Peace Institute’s Multilateralism Index* points towards a substantial decrease of
performance in four out of five defined “key areas” of multilateral cooperation'; only global health
governance had an increase due to the lagging support given to the World Health Organization amid
the COVID-19 crisis. One of the main problems with the current rules-based, UN-centered
international order can be found in the contempt formed towards it by what is called, for lack of a
better term, the Global South. The term was coined to surmise a lot of emerging or developing
economies playing an increasingly important role in the global system, mostly found in Latin
America, the Indo-Pacific and Africa. These regions push for reform of institutions like the UN, not
because they wish to be rid of it, but because they feel like they have been denied the possibility to
join matters of global governance themselves. This can clearly be seen in the main goals of the 2024
Brazilian G20 Presidency®: the third pillar of this year’s G20 track will be the reform of global
governance institutions. This idea is largely supported by the EU, which is also promoting a global
governance adapted to face the challenges of its time®.

i The 5 defined key areas consist of Environment, Health, Human Rights, Trade and Peace & Security



b. Trade multilateralism

The decrease of trade multilateralism is as visible as its rising importance; the Multilateralism Index
shows that multilateralism-based trade has been on the decline, with parties preferring bilateral Free
Trade Agreements (FTA’s) compared to multilateral ones, while the amount of voluntary donations
to the UNCTAD, United Nations’ primary body for (statistical) research regarding trade,
development and its barriers, has seen a similar downward trend’. The COVID 19-crisis has further
enhanced the struggles of trade globalization: worldwide, there were 2608 new trade-inhibiting
domestic policies adopted in 2020. And even though by now the shock caused by the pandemic has
largely been overcome, the “re-globalization” of trade has been slowed down by geopolitical
concerns: the top 3 of State-based interventions that inhibit trade are based on “Strategic
Competitiveness”, “Climate Change Mitigation” and “Resilience/security of (non-food) supply”.
Indeed, geopolitics is playing a major role in the actions of states.

The Trade Monitoring Report of the World Trade Organization (WTQ)2 shows that there has a slow
growth of global trade since COVID, with 303 trade facilitating measure versus 193 trade inhibiting
measures between 2022 and 2023, but for the third time since the creation of the trade monitoring
database in the wake of the financial crisis of 2008, states have imposed more export restrictions
than import restrictions, pointing towards an increased sense of understanding regarding the
importance of certain commodities or resources that only they can offer. The increasing dominance
of geopolitics in trade mentioned before plays a major role when it comes to meeting the climate
objectives and succeeding in a clean energy transition.

Many aspects therein, such as the increasing importance of renewables, are highly dependent on the
supply of Critical Raw Materials (CRMs) and Strategic Raw Materials®. This can prove to be a
critical bottleneck for the EU’s coveted climate leadership if the limited suppliers available on the
market choose to implement protectionist measures, causing the Union to fail in gaining access to
sufficient supplies to meet its needs. These geopolitical games and the problems they can cause were
already observable in 2010 when China restricted the export of its rare earth elements'®, prompting
a WTO ruling. The limitations are further exacerbated by the Union’s own lack of minerals, causing
a dependency on the few suppliers available on the market. This emphasizes the need for a
multilateral approach: on the one hand, institutions like the WTQO are necessary to prevent free trade
restrictions, while on the other hand, multilateralism facilitates pathways for diversification and
cooperation.



c. The European Union's Promotion of Effective Multilateralism

However, even long before its alleged decline, the European Union has been on the forefront when
it came to fighting for its vision of Effective Multilateralism, emphasizing the importance of a rules-
based international order centered on institutions like the UN and the WTO. Effective
multilateralism is a cornerstone of the EU's external relations!! and is enshrined in its key strategic
documents. The EU views multilateralism not just as a diplomatic tool, but as a means to ensure
global stability, prosperity, and adherence to international law. The aforementioned decline of
multilateralism is therefor of particular concern for the European Union, perhaps the most advanced
form of multilateral cooperation found on the international stage: receiving an albeit weak foreign
policy competence under the Maastricht Treaty of 1992, it nonetheless already made UN-based
global governance the backbone, with its importance also visible in the Treaty on the European
Union (TEU)’s article 21.

The resulting European notion of “effective multilateralism” was mentioned as a vital principle in
the 2003 European Security Strategy, where it similarly called for an international, rules-based order
with the United Nations and its organs as the central pillar around which most of the global
governing should be done. Just like the Multilateralism Index, the TEU provides a summary of what
it defines as requiring international cooperation in article 21(2), and those subjects can largely be
grouped in a similar way: next to the safeguarding of its own values and interests, it seeks to
cooperate on matters of (b) human rights, (c) peace & security, (d) sustainable development (which
includes health), (e) trade and lastly (f and g) environment.

It is thus clear that the EU's promotion of multilateralism extends, or at least should extend, to the
global trade system, with likely the WTO as the primary forum for negotiating trade rules and
resolving disputes. From a European foreign policy perspective, this would reflect the goal of
exporting the values it defends under its own Internal Market system, which has traditionally
focused on creating a level playing field, emphasizing non-discrimination, transparency, and the
rule of law. Recent policy communications of the European Commission still put Effective
Multilateralism on the foreground, but as mentioned before, “effective multilateralism” is more than
just creating, having or supporting institutions; they also need to be able to produce policy and
contribute to international governance.



2. The concept of (Effective) Minilateralism
a. Minilateralism

Minilateralism is a concept that can be defined as “multilateralism but small”; despite the political
sciences defining multilateralism as relations between three or more countries and sometimes
institutionalized, the general public more easily associates the concept with institutions like United
Nations or the World Trade Organization. These big institutions provide fora where most if not all
countries in the world can find each other to discuss a myriad of topics of contemporary interest or
importance. However, this also means that these bureaucratic giants are often slow and lag behind
on what is currently a problem. This is where minilateralism came from; smaller, sometimes
regional groups of countries which are often like-minded, band together to tackle the problem in
what they consider the best way possible'?. The unmatched flexibility and speed of these minilateral
frameworks also make them ideal tools to pursue geopolitical goals. A clear example is the
balancing efforts against Asian regional hegemon China made by the United States with its Asia-
Pacific Leadership Network; despite the nonalignment of many countries in the region, it managed
to move up from a hub-and-spoke-system to minilateralism with countries that realized an outside
major power is necessary as a balancing factor'®. The main drawback of these is its exclusivity;
these organizations often leave out many countries directly affected by the decisions made by these
smaller groups, leading to legitimacy issues and exacerbation of global inequalities, as the interests
and needs of non-participating nations are often overlooked or underrepresented®.

b. Critical Raw Material governance

With the decline of multilateralism and the subsequent rise of minilateralism, it is not surprise that
the practice of forming smaller, exclusive clubs would eventually reach the debate on critical raw
materials, given the recent geopolitical tensions and polarization that have caused the usual
frameworks like the WTO to become paralyzed until further notice. The European Union’s strategy
under the Critical Raw Materials Act (CRMA) is no stranger to this, as it notes how minilateralism
can be used to secure essential resources in response to growing global competition and geopolitical
shifts. Faced with the need to diversify its supply chains and reduce dependency on countries like
China, the EU has turned to bilateral agreements with nations such as Kazakhstan and Namibia, but
also minilaterals such as the controversial trade deal with Mercosur, which will be analyzed further
on. Through these agreements, the European Union tries to secure its supply of CRMs as efficiently
as possible, while trying to find a balance between its ideological values and economic security.
This report will point out that standard Free Trade Agreements are not the best method forward,;
they arguably lack the comprehensive scope that certain other options such as the Economic
Partnership Agreements have in order to make them “Effective” Minilateral instruments.



c. Hollowing out global governance

Minilateralism, by default, is detrimental to the established global governance framework, as it gives
those involved an incentive to turn away from the slower multilateral institutions that do not provide
them with the tailored solutions to the specific problems they or their bloc are dealing with. This
sets a downward spiral in motion: certain countries effectively withdraw from multilateral
institutions, causing these institutions to become less adequate to discuss international issues,
making other countries lose trust in the global governance system, which makes them in turn also
turn away from the institution as well. Eventually the institution is stripped of its usefulness,
polarization increases and the possibilities of having proper multilateral relations are jeopardized.

An example of this mechanism is the BRICS-alliance®®: after the multitude of economic crises
followed one after another, countries such as China and Russia became disillusioned with the
malfunctioning monetary governance framework which was built under the Western Bretton Woods
initiatives. They went on to create their own bloc of partners with similar visions on what financial
and monetary governance should look like, while advocating for a reform of voting rights within
the IMF and World Bank; this in turn sparked the Global South to support this call and push for a
reform of not just these institutions, but the global governance structure as a whole. This example
immediately shows the impact these blocs can have; the more powerful its members, the easier it is
able to go against the established order and slow down policy output.

Minilaterals also suffer from internal inconsistencies. Firstly, they mostly rely on informal
agreements by like-minded countries based on how they would take care of a multilateral problem.
This fuels the mechanism’s flexibility and speed, but also makes it rely solely on trust without any
form of assurance that parties will stay committed, compliant or consistent'®. Secondly, the
membership of these groups is often exclusive, undermining the ability to solve problems on a
multilateral basis, leading to the outcomes falling short of what is needed to solve a more global
problem in its entirety, as was the case with the Paris Agreement’, and preventing trust-building in
a geographical region or policy area.

Lastly, while smaller groups of like-minded allies can make faster decisions, these decisions will be
very biased towards their views, and since these clubs are exclusive, these solutions will most likely
not cover the needs or interests of all who should have been involved. Again, the global financial
crisis was mostly “solved” by a minilateral group, but they did not “solve” the call for a reform of
monetary governance. As global challenges become more complex and interconnected, the role of
minilateralism is likely to grow, but it will need to be managed carefully to ensure that it
complements rather than undermines broader multilateral efforts.



I11. The European Union and its Industrial Policy

1. Strategic Autonomy
a. The origin of strategic autonomy

The EU's industrial policy did not start with a focus on what happened in other parts of the world.
It has its roots in the European Community for Coal and Steel, originally created as an agreement
to maintain stability and peace among its members; when it was conceptualized in the 50’s, the
founding fathers realized that it was these commodities that were responsible for the perpetuation
of war and wished to regulate its trade while focusing on post-war reconstruction (Schuette, 2023).
The regulation of trade regarding coal and steel eventually integrated more sectors in an ever-
increasing snowball effect. Over the decades, this policy evolved into the Single Market in 1993,
looking to eliminate barriers to trade and promote economic integration among EU member states.
The adoption of the Single European Act and the Lisbon Strategy in the early 2000s further
underscored the creation of a knowledge-based economy, with policies aimed at boosting research
and development and fostering innovation.

The notion of Strategic Autonomy began to gain traction in the 2010s, particularly in response to
global financial crises. Despite this, from a personal conversation with an expert from the
Sustainable Energy Division at the United Nations®®, it seemed that the EU was very much aware
of the slow, creeping power of the Chinese economy as it watched China slowly buy up or invest in
processing and refinement plants; according to the expert, the Chinese market dominance was
already predictable as early as 2005, and so were the risks related to it. Worse yet, the Critical Raw
Materials Act is not the first initiative in regards to raw materials; back in 2008, in the wake of the
G8 Summit at Heiligendamm?®, Germany where matters related to import subsidies on CRMs were
heavily discussed, the European Union came with the Raw Materials Initiative (RMI) which
included similar benchmarks as the Act currently does, with the main difference being that no
guiding percentages were given. This shows that the European Union was never unaware of the
problems Chinese market dominance was going to cause — it was just too slow to react to it properly,
which is not the only time this happened.

b. Caught by surprise?

This latent fear of the glaring vulnerabilities which started a while before the economic crises acutely
exacerbated during the COVID crisis, where its over-reliance on deliveries of protective masks
prevented it from building capacity to produce them in its own territories?®. The EU, long-standing
champion of free trade and apparent supporter of what has been called “hyper-liberalism”?* suddenly
rediscovered what geopolitics entailed, including that not all countries are as keen on the oftentimes
overly liberal conditions the EU imposed on its partners. But the rude awakening to geopolitics was
also seen in areas which had a much greater impact than facemasks. As the Union had long looked
inwards for competitors instead of outwards, the relative peace and positive trade environment left
Europe defenseless against the apparent sudden rise in competitiveness coming from other major
economies, which had been happening for a long time even if the EU did not want to see it.



The lethargy of the Union regarding industrial policy allowed major economies like China to take
control of most of the green transition market; its governance of the Internal Market meant that
European companies had a comparative disadvantage in terms of development and production
compared to countries that did not put heavy restrictions on state aid, or in some cases, even
promoted it; as Di Carlo et al. put it: “in the past, strict supranational enforcement of competition
and state aid regulations constrained national industrial policy that selectively aided domestic
producers"??. While the EU was preventing Member States’ investments in its automotive industry,
the heavily state-sponsored BYD took over a majority of both the European and the international
electric car market?3, with the same happening for wind turbines?*. This pushed some Member States
to beg the Union for a loosening of the anti-subsidy regime, while others pointed towards a future
race to the bottom within the EU, providing a huge advantage to the biggest European economies
such as Germany and France?.

c. Open Strategic Autonomy

However, it was more than the import and supply sides that were affected; the Union suddenly had
to deal with protectionist policies in other states. A concrete example was the introduction of the
Inflation Reduction Act (IRA) as a consequence of the China-US trade war; the act indirectly
restricted import of green transition products through incentivizing the purchase of products that
were made with components sourced from the US or countries which have a FTA with the US (the
so called “local content requirement”?%), referred to as “friend-shoring”?’, but has the added effect
of also hurting other economies without FTASs that are traditionally seen as allies to the US, such as
the EU%. The IRA was what truly alarmed the EU to the “new era” of geopolitics, tailored to the
hot topic of trade and green transition; an era where even advanced economies are capable of
installing trade barriers that completely disregard the WTO framework of reference for trade
agreements?®.

For the Union, it became clear that its current course was no longer viable. As a response, the EU
made a hard shift towards a policy that had slowly been brewing over the years: the ”Open Strategic
Autonomy” (OAS). This term, which can be traced back to a Spain-Netherlands “non-paper” titled
“Strategic autonomy while preserving an open economy”®, can be defined as “the EU’s desire to
strengthen its resilience and keep its industries competitive, while remaining open and globally
engaged”3! — or in other words, the EU wishes to join in on the geopolitics but in a way that it does
not lose its image of a friendly civil power. One of the key parts of the OAS was a necessary overhaul
of the (green) industrial policy, to better adapt to the transition in a way that does not compromise
its newfound sovereignty by focusing more on the international aspect, noting the necessity to
reduce its dependency on a few countries for critical resources and technologies®, instead of once
again getting caught in the trap of trying to regulate its own Internal Market while forgetting about
external pressure. This basically came down to its own, less aggressive version of “de-risking” and
“friend-shoring”, with a strong focus on reciprocity®3.



d.

Implications for the green transition

The response of the European Union to both the geo-politicization of green technology trade, energy
security and the demand for a strategic autonomy came as a follow-up to the Green Deal and the
REPowerEU plans in the form of the Green Deal Industrial Plan (GDIP)34. This reactive policy,
next to focusing on the use of state aid to support strategic industries and the imposition of trade
barriers to protect EU industries from foreign competition®, included two legislative acts that could
be seen as a direct answer to the Inflation Reduction Act®®: the Net Zero Industry Act (NZI1A)® and
the Critical Raw Materials Act (CRMA)® of which the latter is of particular interest for this paper.

The CRMA, which was referred to by Mario Draghi as an early form of foreign economic policy
regarding critical raw materials as it attempts to control the entire supply chain instead of leaving
supply to private actors®®, seeks to govern sourcing those “rare earths” that are both necessary and
essential for the production of batteries, renewable energy technologies, and digital devices, which
are key to the green energy transition envisioned in the Green Deal. The EU's reliance on a small
number of countries, particularly China, for these materials had already been identified as a
significant strategic vulnerability during the previous years.

Now, the EU gained a tool to prioritize the diversification of its CRM supply chains and the
development of domestic production capabilities to decrease dependencies. The EU's shift towards
a more protectionist industrial policy is also evident in its approach to (green transition) trade
agreements, where it has increasingly sought to include provisions that protect its strategic industries
and ensure access to critical resources. Examples of this include recent trade agreements with
countries such as Canada, Japan, and Vietnam include provisions on the sustainable management of
CRM s and the protection of EU industries from unfair competition“. However, this approach also
raises important questions about the balance between national interests and global cooperation.
While the CRMA and other measures aimed at securing access to critical raw materials are necessary
to protect the EU's strategic interests, they must be implemented in a way that supports rather than
undermines the principles of free trade and multilateralism.
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2. The CRMA
a. Background

The CRMA is why this policy report exists: the introduction of the Critical Raw Materials Act,
potentially undermines the aforementioned stance the EU has on Effective Multilateralism, as it
raises questions about the compatibility with the existing trade frameworks under the WTO and the
“regulated liberal” trade. The focus on OAS made the Union take on a more protectionist approach
which has significant implications for its partners and global critical mineral trade as a whole. The
CRMA, as a concrete example of strategic autonomy-policy, imposes conditional supplier
restrictions, much like the IRA attempted to do but this time targeting the amount a single supplier
can deliver instead of friend-shoring, and prioritizes bilateral FTAs with key resource-rich countries
over activating the existing WTO channels.

This has consequences: firstly, on the positive side, it wishes to step away from the glaring weakness
of a dependency on one or a few suppliers in its value chain; secondly however, this causes
unwanted side effects: it risks undermining the principles of free trade and the rules-based
international order through FTA provisions that do not adhere to the multilateral framework, and
they can be perceived as exclusionary by many other potential trade partners, thereby denting
international trust and constructive dialogue**. Should this shift towards protectionism continue, it
could lead to increased trade tensions and a fragmentation of the global trading system, particularly
if other countries respond with similar measures.

The European Union noted the potential backlash it caused by adopting its policy and explained it
could also lead to further enhancement of international cooperation, such as through a “Critical Raw
Materials Club” which will be discussed further on. Skepticism is not surprising, which is not to say
that examples of effective governance in the critical raw materials trade sector cannot exist; both
within and outside of the UN web, examples can be found of global governance on Critical Raw
Materials: recently, the UN Framework Classification was formally established as a gold standard
for indexation of critical raw materials, and the WTO has picked up on the importance of the Critical
Raw Materials global value chain as well. However, the recent adoption of the CRMA has proven
to be an internationally questioned policy output which hollows out the principles of the same
international trade framework the EU supposedly stands firmly behind.

11



The Raw Materials Initiative

As discussed above, the CRMA is not the first of its kind. The Raw Materials Initiative set out to
achieve the exact same strategic goals*?, now more than 15 years ago. It seems to be almost
forgotten, as not many seem to notice that the benchmarks put forth are eerily similar to the main
pillars of the RMI, but this time they are more detailed. Moreover, the RMI introduced the concept
of “raw materials diplomacy”, including a Joint Strategy and Action Plan with Africa and ironically
pursuing partnerships with China and Russia. This approach was supposed to be backed up by a
strategy of Effective Multilateralism, heavily leaning on several United Nations programmes and
bodies to raise awareness; another observation drenched in irony is that the Initiative was supposed
to promote settlement of issues and disputes at WTO-level. These multilateral considerations were
backed by provisions on how there should be more focus on recycling while also striving for a
reduction of the demand-side curve through sustainable use. Considering the EU is confronted with
the same issues it had predicted and seen develop, one could become curious enough to wonder why
it still ended up with a supply disruption causing it to adopt a resolution hastily put together in a
year worth of drafting.

b. The climate factor

The green energy transition and climate change should be mentioned in the same breath; as part of
mitigation measures and related Nationally Determined Contributions under the Paris agreement,
many countries have partially or fully invested on switching over to green energy infrastructure,
requiring critical raw materials such as lithium and nickel. In the same sense, the Union can
nowadays not be mentioned separately from its very prominent and ambitious climate change
policy. Although not an immediate priority for other major powers, the EU has nonetheless chosen
to pave the way towards what could be seen as a “grand climate strategy”*3, where it sees potential
in taking the lead of a global green transition through exemplary policy making, as can clearly been
seen when looking at major pilot legislation such as the European Green Deal which was finalized
in 2020. After the disastrous outcome of the COP15 Copenhagen accord, the 2015 Paris Agreement
allowed the Union to slowly crawl back towards to the front of the podium, where it seeks to become
more than its current role of “leadiator”**, which focused more on finding compromises between
blocs and looking for partners rather than trying to lead by example and blindly expecting others to
follow.
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The relevance of this discussion to the overall subject of this paper is easily noticed: one of the main
topics of the European Green Deal, and one of the major global subjects when talking about climate
change, is a decarbonized and green energy sector and its innovative infrastructure®®. This means
that the demand for CRMs, which are essential for the production of a wide range of high-tech
products such as electric vehicles, wind turbines, and semiconductors, creates a dependency on
external suppliers for these materials, which poses a significant risk to its industrial competitiveness
and technological sovereignty as there remains a high risk of supply disruption. As the global
demand for CRMs has surged in recent years, driven by the rapid expansion of these technologies,
increased competition among countries for access to these resources did not take long to follow suit,
with some nations using trade restrictions, export controls, and other measures to protect their own
supplies or to make sure they get their piece of the pie, as can for example be seen with the
nationalization of the nickel industry in Indonesia and a complete ban on the export on ore, all so it
could move up on the global value chain®.

On a sidenote, the EU is not shying away from an attempt at regaining its climate leadership. Even
in the more turbulent third decade of the 21% century, the EU has continued implementing its climate
package with the February 2024 pledge of limiting emissions by 90% of the 1990 emission levels
by the year 2040, a logical next milestone after the 2030 FitFor55 goal of 55%, which the EU is on
track to reach. According to EU Commissioner Hoefstra*’, the EU will attempt to export its
knowledge and policies through climate diplomacy, more specifically with a large focus on carbon
trading markets (after its own ETS), and ultimately a potential international “clearing house” where
all regional carbon markets can become linked; the EU is already doubling down on its future
emission trading dream, as it has already answered criticism on potential carbon leakage, for
example from the leading Chinese market in green energy infrastructure production, by adopting
the controversial Carbon Border Adjustment Mechanism.

In its own territories, it is focused on developing new and innovative projects related to for example
hydrogen®, but also investing heavily on the modernization and interconnectivity of its energy grid,
combined with supply- and demand-side innovations, all heavily reliant on the ability to increase
the availability of the necessary raw materials. It is therefore clear that EU's focus on securing access
to CRMs is also driven by geopolitical considerations: as global competition for these resources
intensifies, particularly in the context of the green and digital transitions, the EU must ensure that it
has the necessary materials to maintain its technological edge and achieve its ambitious climate
goals. This is of course also reflected in the EU's broader strategic autonomy agenda, which
emphasizes the need to strengthen the EU's position in global value chains*. In doing so, the EU
must navigate past China’s increasingly massive market share in green technologies, adapting the
Green Deal to withstand geopolitical pressure®.
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C.

Scope of the CRMA
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Benchmarks

In order to achieve the objective of its Open Strategic Autonomy, the Union adopted the CRMA, a
framework regulation that needs to guide the Member States safely through the green energy
transition by securing access to critical raw materials without compromising its own interests or
economic security. By far the most interesting provisions within Regulation (EU) 2024/1252 are the
benchmarks; despite the CRMA being a regulation — which is legally binding in all Member States
without the need for adaptation based on EU case law — and the text itself stating that the text in its
entirety, as adopted, is legally binding and the benchmarks being part of this text, the proposed
percentages in the benchmarks are non-binding. The only purpose they serve is, as stipulated above,
to guide the Member States safely through the green transition. The reason why this is relevant, will
be discussed under the analysis of conformity with the GATT framework; as an apéritif, it is
noteworthy to mention that should these benchmarks be legally binding, they would breach not one
but several Articles of the GATT Convention.

Regardless, the benchmarks provide several percentages that ideally shouldn’t be crossed to
preserve the integrity of the EU’s economic security: firstly, at least 10% of the total CRMs
consumed on an annual basis should be sourced “locally”, which is to say within the territory of the
European Union. This objective requires the EU and its Member States to reinvest in a sector that
is not the most environmentally friendly or societally accepted: mining. The enthusiasm for mining
IS questionable given the dangers it entails, so it remains to be seen if enough political will and
community support can be found to realize this objective. Secondly, through strategic stockpiling
and “reshoring”, the Union wishes to have at least 40% of its annual consumption of CRMs be
processed on European soil.
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However, the capacity for upstream processing plants is currently limited and may potentially stay
limited given territorial and environmental constraints. Thirdly, the EU wishes to integrate CRM
consumption in its circular economy by encouraging Member States to collectively recycle at least
15% of the Union’s CRM consumption on an annual basis; despite fulfilling the CRMA goal of
lessening the environmental impact, it remains questionable what the return is on CRMs extracted
from end-of-life goods®?, and it will be hard to achieve this benchmark for the EU without the
creation of a specialized industrial sector.

Diversification

The last and perhaps most interesting benchmark is a direct answer to the geopolitical pressure the
EU felt from external sources. Proposed by the CRMA is a goal that recommends to not have a
dependency on a single third partner of more than 65% of the annual consumption with regards to
all Strategic Raw Materials, which should be achieved through the culmination of objectives
achieved by applying the other benchmarks on one hand and forming strategic partnerships and
governance networks with resource-rich countries on the other. The reason why this benchmark is
so interesting is because it could potentially entail an indirect breach of the General Agreement on
Tariffs and Trade, which will be discussed later. This is the Union’s “de-risking bazooka”, meant to
prevent any more dependencies on single trade partners to ensure diversification and avoid having
its dependencies be weaponized. Interestingly, despite the EU needing additional shipping and
transport routes to fulfill its diversification goal, little research has seemingly been done on the
potentially adverse impacts on the security of supply.

For example, an increase in trade from potential partners in Tanzania, Mozambique or Eritrea can
be limited by chokepoints being blocked, both purposefully as was the case with the Houthi rebel
attacks in the Hormuz strait, or through human error, recalling the events of the Evergreen freighter
“Ever Given” running aground and blocking the Suez Canal for nearly a week. Other dangers
include piracy® in the same region, but the threat can be felt in the Gulf of Guinea and Strait of
Malacca as well>*. Despite limited research, the problem demands attention; the Union will have to
make a choice: either save on financial investments and focus on a few trading routes with the risk
of falling prey to certain risks, or diversify the trade routes as much as possible but risk losing a big
part of the potential return on investment on shipping costs and maintenance. In any case, the
concentration of shipping routes is inversely proportional to the potential of a risk occurring, but
commensurate with the maintenance costs.

15



Strategic stockpiling

The last point of the CRMA that will be discussed under this chapter is the element of strategic
stockpiling; the EU wishes to create a reserve of CRMs it can use to close any urgent and immediate
gaps originating from supply chain disruptions. In the short term, it is one of the most effective
strategies because it requires a lot less in comparison to the benchmarks — other than the initial
creation of the physical reserve, there is little to no interaction necessary with actors outside of the
EU’s borders. However, this is not to say that absolutely no planning is necessary; a couple of policy
choices still present themselves: how far should the strategic stockpiling go? Economically
speaking, the more a government paternalistically defends an economy against outside risks, the
less the affected sectors will be willing to invest in risk-reducing measures, also known as “crowding
out”™®,

Despite potential impacts on risk aversion, CRM stockpiles can be used in two ways: as mentioned

before, they serve to prevent the biggest negative impacts on the value chain when one of the
upstream shackles undergoes a supply disruption, but they also serve to temper long-term price
volatility by providing the market with an influx of supply when demand gets too high and building
investment trust in projects requiring CRMs®®. A final observation can be made with regards to
centralized stockpiling; should the EU manage to create a fully harmonized system, of which the
Commission could be in control when it comes to releasing supplies onto the market, the Union
would be better able to buy in bulk, and could thus negotiate better prices than individual Member
States acting on their own®’.

Feasibility of the benchmarks

From a private conversation with an expert working for the Sustainable Energy Division of the
United Nations®®, it became clear why the proposed benchmarks are non-binding, even though the
CRMA itself is a resolution — which is legally binding without having to be adopted by Member
States — including a provision that the text in its entirety is a binding piece of legislation. The first
reason is quite straightforward: the targets put forward in the benchmarks are far from attainable. It
is logistically impossible to realistically achieve a 65% diversification, and most of the discussion
behind how the numbers were construed is based on upholding the image of a resilient and climate-
aware European Union, lined up with strategic communication to make the goals seem closer to
realism than realistically possible; this is seemingly backed up by the fact the objectives of the RMI
were not accompanied by percentages®®.
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Secondly, even though the Commission attempts to play geopolitical games, the debates and
working committees which were tasked with drafting the CRMA, were lead partially or fully by the
will of the Member States, backed by the Council. IT seems that in the debates surrounding Critical
Raw Materials, the Commission is often forced to sideline itself in respect to the whims of the
Member States; the expert recounted that a representative from Germany was often the reason why
initiatives regarding raw materials were blocked, even though the Commission was often the
initiating actor. Thirdly, some aspects of the benchmarks fall outside of the Union’s competences.
One such example is the domestic sourcing benchmark which states that at least 10% of the raw
materials should be sourced from deposits within the European Union; whether or not a Member
State wishes to back its mining industry, or wishes to provide a mining company with a permit to
open amine, is a competence entirely left to the sovereignty of the Member States — the Commission
has no mandate to force one of the Member States to open a mine just to achieve the 10% benchmark.

All in all, it seems even the negotiations and drafting committees leading up to the CRMA were
riddled with holes, and the Act itself is not the most meticulously well-structured or robust resolution
the EU has adopted in recent history, which can clearly be seen by how fast it was drafted and
adopted. Given these shortcomings, and the arguable failure of the RMI, one can only wonder how
effective the CRMA will be at fulfilling that which it was made for.
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IVV. Effective Multilateralism and the CRMA

1. Background

This policy report presents the challenges that the European policy in regard to trade in critical raw
materials is confronted with. So far, it has become clear that the European Union has shifted away
from its hyper-liberalist strategy where it disregarded external factors in favor of a level playing
field in its own Internal Market, which was replaced with a “Open Strategic Autonomy” that takes
geopolitics into account. This approach, which favors strategic bilateral or minilateral partnerships,
coupled with the established general decline of multilateral cooperation and the use of global
governance frameworks, shows that even the European Union has had to let go of its idea of a liberal
and pure form of Effective Multilateralism in which it backs UN and its proxy’s such as the WTO.
Within the concept of Effective Multilateralism in regard to trade, the most important implications
for the European Union’s Green Deal Industrial Policy come the trade in Critical Raw Materials. As
discussed in the previous chapter, the most important policy document that was recently adopted is
the Critical Raw Materials Act, containing benchmarks that aim to diversify CRM sourcing and
boost local and regional production and recycling where possible. As the UN seems to be less and
less fit for the challenges posed by geopoliticization, the European Union nonetheless provided itself
some alternatives under its CRM-strategy.

2. Trade Diversion and the “Spaghetti Bowl Phenomenon”

Trade diversion is the risk that, through Free Trade Agreements, trade gets canalized through less
effective channels below the multilateral framework; this leads to the tricky situation where Free
Trade Agreements between countries or even regions could promote liberalization between those
parties while also making trade at a multilateral level less liberal. The CRMA, and the Open
Strategic Autonomy-policy as a whole, has a strong and deliberate focus on mini- or even
bilateralism; such emphases can topple the already wobbling multilateral framework in more than
one way: “by embedding these standards into bilateral agreements, the EU risks creating a
patchwork of differing rules that undermine the coherence of global trade governance”®.

The more Free Trade Agreements are signed, the less liberal and thus more ineffective multilateral
trade becomes, a problem also known as the “spaghetti bowl phenomenon (SBP)”. The Spaghetti
Bowl Effect, on the other hand, explains the scenario where so many Free Trade Agreements exist
that the trade relations in a region or with a certain country become tangled and complicated, which
is once again detrimental to the liberalization of trade. There is also proof of the contrary: in the
case of the APEC bloc®?, the proliferation of bilateral and minilateral FTAs lead to “trade creation”
instead of “trade diversion”; despite the multitude of these agreements, there was limited to no
overlap between the agreements and yet there was no negative impacts caused by SBP-induced
confusion.
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3. The way forward
a. Economic Partnership Agreements
History

Economic Partnership Agreements (EPA) were originally put in place under the Lomé Conventions
as non-reciprocal, preferential trade agreements between the EU and a multitude of African,
Caribbean and Pacific (ACP) countries, with a waiver on export duties and quotas for these countries
when exporting goods to the European market. As the WTO found the original format of these
agreements discriminatory to non-contracting Party developing nations, these agreements evolved
more towards a reciprocal Free Trade Agreement-format under the (post-)Cotonou Agreements,
with an increased focus on sustainable development, regional integration and poverty eradication in
partner countries.

These agreements provide ideal opportunities for a CRM trade network with mineral-rich countries
in a sustainable manner, considering the EU already has EPAs in force®? with many of the countries
with considerable deposits. Moreover, contrary to the EU-Mercosur trade deal, which is mostly
focused on establishing a “customs union” and has little to no regard for environmental, climate or
sustainability impacts®®, the Economic Partnership Agreements have a strong focus on sustainable
development; one example of this observation can be found in article 2 “Objectives” of the EPA
with the EAC economies (Burundi, Kenya, Rwanda, Tanzania and Uganda)®*: the article clearly
mentions that the key objectives of the agreement are based in the sustainable development, just
transition and economical and regional integration of the African partners.

Extractivism

Given the importance of Critical Raw Materials in the current economy, the European Union can
achieve a strategic edge over other countries through these EPAs, given that they contain the
promise of development aid instead of just vying for a simple trade deal. The African partners,
seeking to move away from the neo-imperialist extractivism by climbing the value chain, would
also heavily benefit from these Partnership Agreements, should they be done the right way. As it
stands, countries in Africa are currently stuck on the lower shackles of the chain, with a forward
linkage of 33% and a backward linkage of 20%, meaning that most of the CRMs it digs up or
processes are shipped to the higher ends of the chain abroad, with among the lowest share on
medium to high level value chain components exported while also having a high level of upstream
specialization®®.

With sufficient investments and support in development of the green infrastructure industry, these
countries could easily move up, as there is statistical evidence that proves foreign capital
investments have a positive impact on the growth of economies: in South Africa, foreign
investments created 58.000 jobs in the transport equipment sector®. In order for this to be possible,
the industrial policy of the EU should start focusing on having the EU private sector invest in
beneficiation®’, thereby providing an opportunity for local communities to benefit from potential
horizontal or vertical linkages and thus improving from just exporting raw, unprocessed ore to
refining and even processing it into green energy infrastructure components that can then be
exported with a higher price thanks to among others the increase in value added tax incomes.
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These benefits go both ways. The European Union will not lose a comparative advantage when
moving production from the EU to Africa, under the assumption that it supports the African green
industrialization, considering the biggest and closest major economy is the European Union, with
relatively fast shipping times meaning barely any value is lost in transit®®; these already
comparatively fast shipping routes can be further supported through initiatives like the Lobito
Corridor®®, which poses a win-win situation for both Parties. As African countries no longer wish
to solely focus on doing the dirty work, it will be up to the European Union to make the necessary
and sometimes risky investments — through EIB support or the Global Gateway’® objectives — to
boost the local industry and give the correct example to other countries in the EU club of CRM
friends.

It seems that the European Union is also aware of this, as it has already promised strategic
partnerships which include a focus on local refinement and processing’. On a sidenote, supporting
the growth and development of a region instead of just buying unprocessed ore will also improve
the image of the European Union, which might not seem relevant when it comes to trade in critical
raw materials, but given the current geopolitical context in other fields and the negative branding of
having double standards, the EU should do every little bit it can do to improve said image on the
global stage if it wants to gain back the sphere of influence it lost to other major powers. This
argument can be supported by discourse, for example statements from the Namibian minister of
trade and industry in regard to the signing of an EPA where they are quoted saying:

“if our needs to add value to raw materials and partake in the European market
with finished goods in a competitive manner are included in the EPAs, that is a step
in the right direction, if it is the opposite, it makes things more difficult for us to
partake in finished goods, and if we do not have the policy space to start developing
finished goods, then it will be difficult to sign”"
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As for which regions the EU should focus on, the easy answer is Africa as the region already counts
a multitude of existing EPAs with the EU. Prime examples are the EPA with the Eastern and
Southern Africa (ESA)-bloc, containing Zimbabwe (Lithium) and the EPA with the Southern
African Development Community (SADC)-bloc, containing countries like Namibia (Uranium) and
South Africa (Platinum group). These minerals are already recognized as an important aspect of
these trade deals, given that for example the SADC-bloc exports 15% of its mineral products to the
Union; further integration of the African continent into EPAs could well bump up these numbers,
allowing the Union to arm itself against future lithium supply shocks following export bans like
those imposed by Indonesia. Ideally the EU should finalize its negotiations with the Democratic
Republic of Congo, whom it currently has a Memorandum of Understanding with regarding a
strategic partnership on raw materials’®, to add the increasingly important copper to its value chain.
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The influence of China

By now, this report has established the fact that the European Union should focus on friend-shoring
with an industrially developed African region; this, however, requires that the EU is on good terms
with the countries in this region before they can be called “friends”. This means the Union has to
regain its foothold on the continent and prove to the local governments that its partnerships are to
be preferred over those of China; the giant economic dragon has slowly but surely dug its fangs
deep into the region over the span of two decades worth of investments’. According to one source
China has invested 108 billion USD in the African continent in the period between 2005 and 2013,
with notable investments in Nigeria (15,6 billion USD), South Africa (8, billion USD) and the DRC
(7,8 billion USD); 95% of these investments were spread over four sectors: transport (34,3 billion
USD), energy (31 billion USD), real estate (21,6 billion USD) and most importantly the mining
sector (16,3 billion USD)™, causing an extremely significant overlap with the economic interests of
the European Union. These investments are mostly infrastructural, but beefing up infrastructure is
necessary for industrialization.

Despite China making limited efforts to move the African region up on the global value chain, it is
not too late for the EU to push back as the Chinese influence is mostly in the shape of Chinese
owned or associated companies’®, and most if not all of the investments do not take labor standards
or human rights into account. During a congressional hearing in 202277, a Congolese civil rights
attorney testified with regards to Chinese owned or effectively operated mines — the provided
example was the Kasulo cobalt deposit —where child labor or their exposure to radioactive minerals,
injuries and diseases is not uncommon. This is not the only testimony either; a report of a 28 year-
long mission by a UK humanitarian affairs NGO stipulates multiple human rights infringements
in Chinese governed mines, such as physical violence and verbal abuse, with workers being beaten
when they were unable to follow instructions for whatever reason, or workers that spoke up being
dismissed without pay. The Chinese investments also do not account for environmental standards;
reports show that Chinese mining operations cause deforestation, habitat destruction and water
pollution due to inadequate tailings retention’®.

The EU has several avenues where maneuvering past China is still possible. Firstly, it can show
local governments and communities that its environmental and social standards promise more
respect for workers and habitats, falling back on its long-standing image as climate and
environmental spearhead in international relations; the European EPA’s contain the promise of local
and regional sustainable development, with the promise that local communities will benefit in more
ways than just financially, while it also has proof to show it upholds certain labor laws and
environmental standards with the recently adopted Corporate Sustainability Due Diligence
Directive®. Secondly, China’s investments in global value chain-boosting infrastructure are limited
enough to not satisfy the wishes of the African governments. The big difference between China and
the Union is that China has no real incentive to move big parts of its mineral value chain to Africa,
as it has more than enough capacity to process the CRMs itself while also noticing the geopolitical
advantages stockpiling of CRMs has in the current economy; Europe on the other hand has limited
capacity for mineral processing, meaning it would benefit more from importing goods that have
been through more shackles of the global value chain®!.
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This insight provides a clear path forward: the EU should double down on its EPAs and start
focusing on regions where China is not yet (fully) influential, so that it can show the myriad of
benefits a strategic partnership with the EU has in store, after which it can slowly but surely push
China back in the race for African critical raw materials. In order to achieve effectiveness, this
means activating more than just local or foreign mining companies®?; the EU needs to encourage its
own industry to invest in local infrastructure but also allow this infrastructure to remain in the hands
of the local communities in order to maximize the positive spill-over of these investments and to
ensure the African population will once more consider the European Union its ally instead of a
questionable, lethargic actor which choses to turn its back on injustices when its interests lay
elsewhere.

b. The problems with bilateral trade agreements - the case of Mercosur-EU
Background

The EU-Mercosur Agreement, an FTA comprised of the South American countries Argentina,
Brazil, Paraguay, and Uruguay in 2019 after more than 20 years, would be one of the European
Union’s most significant trade agreements to date. This agreement aims to slightly or completely
remove tariffs on all but 10% of the goods exported from the EU to its Mercosur partners, with a
similar amount of liberalization on goods coming from the other side; as the agreement would
encompass a market of 773 million consumers, it would have meant that the EU would have had a
significant economic advantage compared to other major powers seeking influence in the region®.
It was drafted in a way that sustainability plays a central role, to ensure that mining for CRMs is
done in an environmentally responsible manner.

EU-Mercosur lines up with the principles of the EU’s with the Critical Raw Materials Act’s main
goal, seeking diversification of CRM trade through international (bilateral) partnerships, but
ironically falls short when comparing it to the ideals under the Green Deal’s environmental policy.
Moreover, one could also argue it has a negative impact on effective multilateralism: for all of the
diversification it provides, it does so by sidelining the multilateral trade framework. The agreement
eyes a partnership with only a club of specific Latin American countries that do not always
correspond to the European Union’s values all the while including provisions that do not align with
WTO standards. As stated by Palmieri et al. “this move towards bilateralism reflects a broader
trend in global politics where countries are increasingly seeking to insulate themselves from global
risks through strategic partnerships, often at the expense of multilateral cooperation.”®*

The EU-Mercosur Agreement is, as was discussed above, part of the Green Deal Industrial Plan’s
goals. The EU's dependence on a limited number of suppliers for CRMs, particularly China, has
been identified as a significant risk to its economic security. Through its FTA with Mercosur, the
EU hopes to get closer to one of the biggest economies in the region, namely Brazil. As one of its
biggest economies, Brazil is one of main producers of niobium, a CRM used for the production of
a particular kind of steel which is essential for the transports sector®. Another member of particular
interest is Argentina, as it holds big reserves of lithium, which is slowly becoming one of the most
important CRMs in the current transition economy given that it can be used for the production of
the batteries used in electric vehicles and renewable energy storage systems.
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Next to the diversification of suppliers, the EU had another objective in mind. In forming deeper
economic ties with Mercosur, the EU hopes to gain some leverage in Latin America, a region where,
just like the African continent, China's political and economic influence has quickly spread through
initiatives like the Belt and Road Initiative®®.

Hints of the past

While the EU's goal of promoting environmental sustainability and social responsibility through its
trade agreements is commendable, enforcement of these standards can be perceived as a form of
neo-imperialism, particularly by countries in the Global South, considering these provisions seem
condescending towards existing national environmental legislation®”. This dynamic can create
friction in international forums, where countries may push back against what they see as the force
feeding of external values and standards that do not align with their own development priorities®.
On top of that, the unwanted perception that the EU is using its economic power to impose its
standards on weaker economies will eventually lead to a backlash from other emerging economies,
who may see this as a form of neo-colonialism, thus eventually hindering the EU's ability to act as
acredible and neutral actor in global trade negotiations®®, which it already struggles with considering
the Union nowadays gets linked to double standards in other policy sectors. Next to this neo-
imperialism, one could also argue that there are hints of “eco-imperialism” or “extractivism”®, as
the focus on securing CRMs from Mercosur could exacerbate economic dependency of Mercosur
those countries with weaker economies, where they remain primarily as suppliers of raw materials
to more developed economies, without moving up the value chain.

Parallels can easily be drawn with the case of Indonesia, meaning it is not unthinkable that should
Mercosur be subjected to extractivist tendencies, they can react in the same way too. By facilitating
trade and investment, the EU-Mercosur Agreement should boost economic growth and create new
opportunities for businesses in both regions, if the EU allows its partners to share in the benefits of
the FTA. Besides these potential hints of neo-colonialism, another significant concern exists: the
impact of the EU-Mercosur Agreement on regional integration within Mercosur itself. By
prioritizing access to European markets, the agreement may encourage Mercosur countries to focus
more on their trade relationships with the EU rather than on deepening integration within their own
bloc. This shift could weaken Mercosur as a regional entity, reducing its collective bargaining power
in global trade negotiations, and thus effective multilateralism, and undermining efforts to promote
regional economic integration®?. The fact that the agreement will leave behind the other countries
within Latin America means that those with weaker economies will surely have even more
difficulties staying afloat®.
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Double standards

Next to the impacts on multilateralism, the agreement suffers from another problem: the
environmental impact of increased CRM extraction, particularly in biodiverse regions like the
Amazon. The EU-Mercosur Agreement has been criticized for potentially increasing deforestation
and biodiversity loss in Brazil, due to the agricultural boom. Environmental groups®, civil society®*
and some EU member states®® have demanded either having the entire deal fall through or provide
stronger environmental protections as a condition for ratification. Should these environmental
standards not be met, but the deal gets struck regardless, then the EU could just as easily be blamed
for its double standards, losing even more credibility in the process. The sustainability provisions
within the EU-Mercosur Agreement are intended to address these concerns, but their effectiveness
depends on their level of enforcement and implementation, which has been proven troublesome
under past legislations such as under ex-president Bolsonaro.

Comparison with EPAs

EPAs and FTAs are similar in the sense that they both focus on facilitation of cross-border trade;
the main difference is that EPAs go beyond and take sustainable development into account, as is
implied with the addition of “and development” in the description®. This development aspect is the
reason why EPAs do not demand reciprocity and open markets from the developing nations the EU
strikes these deals with, on the same level as the Union would demand reciprocity from its FTA
partners. The controversy surrounding Mercosur-EU and the lack of strict environmental and social
standards marks the issue of FTAs sensu stricto and the tangible difference between an FTA and an
EPA: whereas EPAs are focused on sustainability and positive spill-over for people and
environment, FTAs are more focused purely on the technical trade facilitation aspect of the relation,
meaning they de facto are less comprehensive since other provisions are less relevant — regardless
of whether the Union ideologically “red lines” them during negotiations. Besides, empirical
evidence shows that the benefits of EPAs on the economy of a country are higher than the economic
advantages of a full FTAY, given the EPA beneficiary has time to gradually adapt its economy to
the impact of trading with EU’s supermarket while also reaping the benefits of direct and indirect
development assistance.
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4. The Critical Raw Materials Club - Effective Multilateralism?

a. Background

The Critical Raw Materials Club was a concept introduced together with the CRMA, to provide an
answer to the voices claiming the exclusionary nature of the Act’s provisions and the future of the
EU raw material trade would further break down the already struggling multilateral framework. The
European Union promised that it would spearhead setting up a trading club of like-minded partners,
including a pledge to finance 20 billion EUR by 2030%, to create some form of global governance
regarding the trade and cooperation in resources essential to the green transition while preventing
weaponization of dependencies among its members and lessening the risk vis-a-vis external
suppliers, a clear application of the Open Strategic Autonomy doctrine considering it does not shy
away from international relations but instead creates a controlled environment to work with.

The Club, next to increasing diversification avenues, would benefit from collective bargaining
power, allowing its members to negotiate more favorable agreements with suppliers on a more
stable, long-term basis®, similar to how centralized stockpiling of CRMs under the CRMA could
benefit the EU; this time, however, because the potential geographical spread of the members,
diversification would be relatively easier than it would be for the EU on its own, considering more
trade route options become accessible. The Club could serve as a significant market counterweight
to China, should it manage to attract enough members. This could mean that China no longer would
have the ability to freely force itself upon partners higher on the upstream of the global value chain,
as they would now have the option to not just trade with one country.

The Club would supposedly also put a considerable emphasis on sustainability and ethical sourcing
and environmental and social, and governance (ESG) standards, which aligns with global efforts to
achieve the United Nations’ Sustainable Development Goals, and it would focus on transparency
and accountability if one is to go by the certification objectives under the CRMA,; by imposing these
standards as a requirement for membership to the Club, the EU could once again lead by example
and influence other countries to adopt the same environmental standards. This would contribute to
a more sustainable and equitable global economy, where the benefits of resource extraction are
shared more broadly and responsibly. If done correctly, the club could become a standard-setting
environment, where best-in-class countries lead the way towards inclusive, socially just and
environmentally friendly mining practices.
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b. Membership

. But with a whole group of countries; however, this also has downsides: the bigger the club gets,
the harder it will be to find common ground and speak with a unified voice on how to handle
partnerships with suppliers — an issue China will never have — and potentially slowing down
negotiations. The biggest problem therefor remains membership. The European Union is ideally
looking at its like-minded allies such as the United States, Canada, Australia, Japan and selected
countries from the supply side such as potential partners in Africa. However, this is where the need
to balance values and interests against the effectiveness of the club becomes a major hampering
point if the European Union wants to press the ESG values through; the more it focuses on the
binding nature of commitments, the less attractive the club gets. A potential avenue is a “Club light”-
approach!®, which could slowly evolve towards a “strict club” with more binding commitments,
but the bigger the a club without at least strong commitments becomes, the more it becomes
susceptible to collective action problems such as free-riding; one way to solve this issue would be
for the EU to set the stage and make bold funding pledges it actually fulfills so the rest of the
members gain enough trust in the system to step in and support the project.

The necessity to cater to several members at once would also entail that the European Union might
not be able to push its values through; if the EU wants to open the club to as many countries as
possible, it will have to cut back on the amount of strong language and binding environmental
provisions it wants to see, a fortiori when it wants to include ways to enforce these provisions. On
a sidenote, a bigger club also means a higher chance of market disrupting effects on the supply-
demand dynamics, causing suppliers to potentially impose retaliatory measures such as export
restrictions or extra tariffs. Lastly, it is important to note that the countries listed as potential partners
do not seem to account for the growing influence of the Global South; Africa and potentially Latin
America are only included because of existing relations and resource-richness as suppliers, but
smaller countries in the Global South that do not have the negotiating power to access the CRM
market but are forced to import because they do not have the domestic deposits or processing
capacity, are once again left behind. It will be important for the European Union and its allies to
consider getting them on board, as only then one can truly speak of Effective Multilateralism.
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V.What with the GATT?

1. Background

The CRMA has the potential to infringe on several provisions of the General Agreement on Tariffs
and Trade (GATT). Its conditionalities and import barriers, built under the notion of diversification
and strategic autonomy, do not follow the principles of free trade that were established when the
GATT was finalized. The Act favors bilateral or minilateral agreements, which means that either a
bilateral trade deal is made that can potentially subvert the Most Favored Nation (MFN)-principle
through discriminatory practices, or a minilateral trade agreement is set up which forms a more
advanced customs union. These FTAs are allowed under GATT article XXIV and receive
exemptions from most of the MFN-principles, but these agreements have a tendency to go beyond
MFN and disregard other provisions in favor of an ad hoc set of rules that only vaguely fulfill the
application criteria. Moreover, the Green Deal Industrial Policy includes European environmental
norms and values that will have to be enforced through the FTAs under the CRMA, which can seem
condescending towards national environmental legislation in partner countries or will downright be
exclusionary towards countries that do not have the capabilities or capacities to adhere to them,
causing the Union to lose support in multilateral negotiations.

2. Analysis of the EU’s actions and compliance with GATT

The General Agreement on Tariffs and Trade, which was originally signed in 1947 and entered into
force in 1948, provides a list of articles that are meant to liberalize world trade and minimalize direct
and indirect trade barriers between countries, as the facilitation of trade and the consequently
achieved interconnectedness was thought to contribute to world peace. Eventually, the GATT
framework was updated and brought under the in 1994 established WTO, born through the
Marrakesh Agreement, which was meant to be the main global governance forum where all matters
of international trade would be discussed. However, recent events have shown that Parties to the
GATT do not always adhere to the provisions, or choose to willingly block the functioning of the
WTO system; this section will attempt to showcase that the CRMA and the EU’s minilateralism do
not fully adhere to what the GATT framework envisioned — and thus that the European Union has
chosen not to blindly support its policy of UN and WTO-backed Effective Multilateralism anymore,
at least in regards to critical raw material trade.
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a. Most Favoured-Nation principle
Article |

“With respect to customs duties and charges of any kind imposed on or in
connection with importation or exportation ... any advantage, favour, privilege
or immunity granted by any contracting party to any product originating in or
destined for any other country shall be accorded immediately and
unconditionally to the like product originating in or destined for the territories
of all other contracting parties.”

Article |, the backbone of liberal international trade, stipulates that a state should provide any
benefits it gives to a trade partner to all its other trade partners as well. Multilateral trade
frameworks, such as the one of the World Trade Organization, are ideally designed to create a level
playing field in global trade, ensuring that all participating countries adhere to the same set of rules
and standards. The GATT was ideologically conceptualized to provide provisions that pave the way
towards a liberal trade governance where no party is randomly discriminated and everyone enjoys
the highest standards given by trade partners; though bilateral FTAs like the EU-Mercosur already
breach this ideology considering the parties involved have basically built up a customs union on
certain goods which removes both tariffs and quota from the playing board%!, one could argue that
this practice undermines the spirit of global trade cooperation and trust despite being allowed under
Article XXIV. Should all countries prefer these exempted agreements, trade would no longer be
globalized and there would be no more mention of trade facilitation.

Article XXIV

“The contracting parties recognize the desirability of increasing freedom of
trade by the development, through voluntary agreements, of closer
integration between the economies of the countries parties to such
agreements.”

However, there is also another side to this argument. As stated, Article XXIV allows Contracted
Parties to deviate from the MFN principle, on several conditions, such as reciprocity and elimination
of trade restrictions on “substantially all trade ... within a reasonable length of time”; These
conditions, being rather strict in their application, were primarily meant to govern North-North trade
agreements between Developed Parties that were able to carry the weight of these heavy
requirements.
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Enabling Clause

“Notwithstanding the provisions of Article | of the General Agreement,
contracting parties may accord differential and more favourable treatment to
developing countriesl, without according such treatment to other contracting
parties.”

As for Developing Parties, the conditionality and reciprocity linked to the FTAs that fall under the
scope of Article XXIV would have been too much to bear and would thus limit their development
potential. To prevent this, and to stimulate South-South cooperation and regional integration through
trade networks, the “Enabling Clause” was adopted'%2. This clause allows for far-reaching flexibility
in the reductions on trade-restrictive measures, so that a developing nation does not need to throw
its market wide open for its contracting partner. The historical context behind this difference is
noteworthy: Article XXIV was originally drafted under the original GATT 1947, in a time where
there were little to no North-South trade agreements®,

Article XXIV versus the Enabling Clause

However, despite the Enabling Clause potentially being a better fit for developmental purposes, the
European Union chooses to bring EPAs under the scope of Article XXI1V, because these agreements
involve reciprocal trade liberalization, comprehensive coverage of trade sectors, and align with the
legal requirements and procedural frameworks provided by Article XXI\v1%

“The EU's EPAs involve reciprocal trade liberalization commitments, which are
characteristic of FTAs and are, therefore, more fittingly governed by Article XXIV,
which provides the legal basis for such agreements. 1%

Even though the European Union chooses to legally classify its EPAs more under the scope of
Article XXIV as FTAs instead of “Trade and Development” and the Enabling Clause,
implementation remains just as tricky. On one hand, applying special or preferential treatments to a
trade partner risks further pushing the Effective Multilateral framework closer to the brink by
eroding the MFN principle and thus the central pillar of trade liberalization, while on the other the
application of the principle of “reciprocity” would mean a potentially significant negative impact
on economies of developing partner-nations, considering reciprocity has fundamental implications
for the production structure and public revenues of these states'. From the perspective of the
European Union, its strategic interest is to access CRMs without being restricted by trade barriers
or customs, thus it prefers the application of Article XXIV; its EPA partners however, feel
threatened by the implications of opening their market to the EU’s influence, which is why they
prefer to be covered either by a more protectively reformed Article XXIV, or the Enabling Clause.

The EU might want to consider finding a proper compromise between both options if it wants to get
its potential partners on board, allowing a more teleological interpretation of Article XXIV where it
leaves space for its developing partners to move around in while getting ready to transition their
economy towards a green industrialization. Considering the EU has already been found guilty of
administering double standards and not fully adhering to multilateralism pur sang, it could move up
its red line this one time and regain its strategic edge over geopolitical players like China.
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b. Quantitative barriers
Article XI

“No prohibitions or restrictions other than duties, taxes or other charges,
whether made effective through quotas, import or export licences or other
measures, shall be instituted or maintained by any contracting party on the
importation of any product of the territory of any other contracting party...”

Article XI of the GATT seeks to eliminate any use of quantitative restrictions such as quotas or
import and export bans and limitations. Even though at first glance the CRMA does not include any
bans or targeted restrictions, it contains a set of “benchmarks” for its CRM sourcing, including a
benchmark on diversification: not more that 65% of the EU annual consumption of each critical raw
material, at any stage of processing, should come from a single third country by 2030. Even though
this provision is non-binding — it is supposed to serve as a “guideline”%” — it still incentivizes the
Members States to “limit” their imports versus their critical raw materials suppliers. Moreover, the
GATT does not specify exactly what is understood under “Quantitative Restrictions”; under the
term “other measures”, no exhaustive list is given, and the WTO specifies that any measure of a
quantitatively restrictive nature regardless of form falls under the scope of Article X1,

Article XI11:1

“No prohibition or restriction shall be applied by any contracting party on the
importation of any product of the territory of any other contracting party ...
unless the importation of the like product of all third countries ... is similarly
prohibited or restricted. ”

As for the supposed untargeted nature of the benchmark, despite the way its text is formulated to
not focus on any country in particular, the limit is far from feasible when looking at certain market
shares in CRM mining and refining; a concrete example of this is China. China is currently
dominating the market for processed Heavy Rare Earth Elements with an overwhelming 90% share
of global processing®. Should the 65%-benchmark be in any way shape or form be implemented
in this case, one could argue that China becomes the subject of an import restriction from EU’s side.
This means that a case could be made about subjecting the market share domination of China’s
Heavy Earth Elements to a 65% ceiling, even if this is a global quota that does not specifically target
the country; according to the WTO legal analysis of Article XIII, the Article “establishes the basic
principle that no import restriction shall be applied to one Member's products unless the importation
of like products from other Members is similarly restricted” 1. Despite the benchmark being
untargeted, one could argue that, considering no other countries have a market share regarding the
processing of Heavy Earth Elements, it can be seen as targeted towards China and thus
discriminatory.
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Article XIII:2

“In applying import restrictions to any product, contracting parties shall aim
at a distribution of trade in such product approaching as closely as possible
the shares which the various contracting parties might be expected to obtain
in the absence of such restrictions. ”

This consideration is further strengthened by the next part of the Article, which stipulates that the
import restriction must follow the historical distribution of trade as closely as possible compared to
the situation where such restrictions would not have been implemented. In the WTO legal analysis
for Article XIII, the US — Line Pipe case, brought before the Dispute Settlement Body (DSB) of the
WTO , was discussed, showing similarities to the current analysis; in the case, the United States
imposed a restriction on all imports from each country in excess of 9,000 short tons. The DSB
interestingly noted that “the in-quota import volume originating from Korea, the largest supplier
historically to the US market, was reduced to the same level as the smallest — or even then non-
existent — suppliers to the US market (9,000 short tons)” 1, The considerations made by the DSB
in the US — Pipe Line case are of particular interest; given the fact that China dominates certain
CRM markets, an import restriction on certain CRMs — even untargeted — could be seen as
discriminatory under Article XIII as the arbitrary 65% does not account for China’s historical 90%
dominance under “normal circumstances”, in casu the absence of benchmark-related import
inhibitions.
c. Exemptions
Article XX: General exceptions

“Subject to the requirement that such measures are not applied in a manner
which would constitute a means of arbitrary or unjustifiable discrimination ...
nothing in this Agreement shall be construed to prevent the adoption or
enforcement by any contracting party of measures... essential to the
acquisition or distribution of products in general or local short supply...”

Even though there is no need to call on these at the current time given that the CRMA does not
technically contain any provisions that have been flagged as non-conform the GATT agreement, it
is nonetheless relevant to mention that this article mentions the possibility to call on this article
when a Contracting Party is confronted with a domestic shortage. However, there are some nuances
to this article, as illustrated by WTO DSB case law. Firstly, the measures need to be necessary to
secure the objective; this means that they not only need to be commensurate, but they should also
be able to achieve the goal of protecting the domestic supply against further decline. Measure should
not go beyond and should not be restrictive in a way that Contracting Parties are affected more than
is absolutely necessary.
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Secondly, and more importantly, a “short supply”” does not purely refer to a domestic shortage. As
long as these domestic shortages can be intercepted by international supply, then a “shortage” is not
present. This is of particular relevance for the European Union; it could call upon the exception to
stockpile a large number of CRMs and then imposing an export restriction to because it cannot
produce CRMs and thus has a domestic shortage. The DSB argued that

“While the exceptions of Article XX may be invoked as a matter of legal right, they
should not be so applied as to frustrate or defeat the legal obligations of the holder
of the right under the substantive rules of the General Agreement 12,

This means that, even though countries like China hold most if not all reserves of a certain CRM or
Strategic Raw Material, the EU will never be able to call upon this article under any circumstance,
unless China itself imposes an export restriction, thus bleeding the international market dry.

Article XXI: Security exceptions

“Nothing in this Agreement shall be construed ... to prevent any contracting
party from taking any action which it considers necessary for the protection of
its essential security interests. ”

The GATT provides many exemptions that allow for countries to deviate from the established
provisions for reasons such as a detrimental impact on the environment, public health, and the
infamous exception based on national security. When it comes to CRMs, exemptions based on the
“essential security interests” of a state will not be uncommon; the United States has already invoked
Article XXI1 several time during its trade war with China, stating that the tariffs on aluminum and
steel — which were indirectly but mostly targeted towards China — were in defense of essential
security interests, which the DSB did not agree with!®3. It is hard to provide an exact definition of
the concept “essential security interest”; technically, a shortage of CRMs could be seen as a problem
of national security if a Contracting Party manages to successfully claim that such a shortage would
for example endanger electricity production and thus availability in the country for a prolonged
period of time.

The United States has already invoked the national security exception during the Trump
administration in 2019; in the WTO DSB case, the Panel ruled the invocation of the exception to be
inadmissible, and rejected the US claim stating a Contracting Party should be able to determine on
its own when a trade restrictive measure is “necessary” as the Agreement states. The Panel stated
that the provision does not lend itself to “self-determination”, and that despite it being the sovereign
competence of a state to decide when something is an essential security interest, there exists an
objective evaluation on whether or not a measure is justified subsection of Article XXI (b)!*4. As
for a specific application with regards to CRMs, no case law is available yet, and this will likely
remain the case as long as the Appellate Body crisis persists.
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d. Dispute Settlement

“When Members seek the redress of a violation of obligations or other
nullification or impairment of benefits under the covered agreements ... they
shall have recourse to, and abide by, the rules and procedures of this
Understanding. ”

Article 23 of the Dispute Settlement Understanding (DSU) nudges Parties to the GATT to bring up
any breaches of the Agreement. The provision of a separate dispute settlement body in Free Trade
Agreements is technically allowed under Article XXIV, the general exemption for Free Trade
Agreements and Custom Unions. However, the ideology behind institutions like the WTO is the
facilitation of global governance regarding specific policy sectors, in this case international trade.
These institutions provide a framework to the benefit of its members, yet in some cases these Parties
do not adhere to Convention provisions or bilateral trade agreements. And even though the WTO
has received the special competence to settle disputes through its DSB should any unfair practices
rise up, it has become harder and harder for the organization to make an impact in this field,
especially since the appellate body crisis. Worse yet, modern Free Trade Agreements have the
option to include separate Dispute Settlement Bodies; an example of this is the EU-Mercosur
Agreement, which includes a comprehensive dispute settlement mechanism designed to address
conflicts that may arise under the agreement. This mechanism, as expected, operates entirely outside
of the established WTO dispute resolution framework, creating a parallel system that could
undermine the authority and effectiveness of multilateral institutions*®.
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V1. Final considerations and policy recommendations

1. Conclusion

The CRMA represents a significant opportunity for the EU to secure its access to critical raw
materials, but it also poses challenges to its relations with other actors and the trust they have in the
Union, the principles of effective multilateralism and the efficiency of the global trade system. By
more comprehensively aligning the CRMA with multilateral goals and provisions, promoting
inclusive and transparent agreements based on its own values, and enhancing global cooperation
through the creation of new or the reform of existing multilateral frameworks, the EU can ensure
that its pursuit of strategic autonomy does not come at the expense of global cooperation and
stability.

The EU’s potential leadership in the development of a global governance framework for CRMs,
based on the principles of sustainability, transparency, and inclusivity, will be essential in ensuring
that the benefits of the CRMA are shared more broadly across the international community, and in
particular, with the Global South; the CRMA presents an opportunity to step away from extractivism
and focus more on the development of partner countries’ economies S0 that they too can move up
on the global value chain. This will also help to ensure that the EU’s strategic autonomy goals are
not only compatible with its obligations under international trade law but also that its policy
contributes to the trust in and the stability and predictability of the global trading system. Based on
these observations made and arguments given, following policy recommendations can be made:

2. Policy recommendations

Find the correct balance between self-centered OSA policies and the interests of partners —
Firstly, the EU must balance its pursuit of strategic autonomy with its commitment to global
cooperation. While its goals under OSA might seem justifiable given the current geopolitical
context, the means to the end are not. It would be recommended for the European Union to approach
its newfound strategic autonomy in a nuanced way that recognizes the legitimate concerns of other
countries, particularly those in the Global South, so that a more equitable and inclusive global trade
system remains the main goal. Care needs to be taken not to fall for the slippery slope that is
industrial and economic independence; in the globalized yet polarized world of 2024, autonomy and
protectionism often find each other during policy considerations. As attractive as its independence
may seem, the Union needs to make sure not to leave potential partners in the Global South behind,
while also considering the long-term implications of its strategic autonomy policies on future
relations with ex-partners in other policy areas.
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Remain committed to Effective Multilateralism — Effective multilateralism is far from dead,
despite its struggles, and the European Union should keep supporting multilateral reform instead of
giving up and joining other nations’ protectionist tendencies. While it is true that the EU has to build
its own resilience, it should do so in a way that it adheres to the principles of the existing multilateral
frameworks; it has the tools and influence to try and convince other actors to do the same.
Supporting effective multilateralism means taking the lead in the forthcoming 2024 Summit of the
Future!®, making use of its specialty “leadiator” role to bring parties to the table and highlight the
benefits of the sleeping and paralyzed institutions so it can foster a renewed trust in the international
system. The focus on strengthening multilateral frameworks for the governance of critical raw
materials, such as continuing its role in the conception and maintenance of global standards for
CRM management, as it did during the working groups on the UNFC, or in the lead up to the creation
of a new multilateral framework that addresses the specific challenges of CRM supply chains is but
one of the requirements to renew interest.

Link economic interests to the development of trade partners — The Union should primarily
focus on using the EPA toolkit to invest in infrastructure, technology, and capacity building in
resource-rich trade partners in the African region instead of desperately trying to close out bilateral
Free Trade Agreements that completely disregard certain social and environmental standards in
favor of securing economic interests. To ensure that its trade partners can meet global demand for
CRMs in a sustainable and reliable manner, the local population and the partner country should be
able to reap the benefits of a strategic partnership with the EU; by halting the neo-colonial practice
of purely extractivist activities in the Global South, there would be no need for them to take drastic
protectionist measures such as nationalizations just to be able to move up the global value chain.
Purely providing monetary development aid is however not enough; the EU should involve its key
industrial players and encourage them to invest with both capital and know-how while also handing
the governance of processing plants to the local communities to make sure that the trade partner can
undergo its green industrial revolution.

Pursue GATT-conform policy interpretations — Effective multilateralism also means it must
reconcile the CRMA with the principles of the WTO, lest the EU be blamed for upholding double
standards; this could involve revising the CRMA’s benchmarks and provisions on strategic
stockpiling to ensure that they do not constitute arbitrary or unjustifiable discrimination or a
disguised restriction on international trade. Such circumstances also create the perfect opportunity
for the European Union to show others that the World Trade Organization serves as more than an
institution which slams countries for having trade barriers: engagement with the WTO to clarify the
application of the CRMA under international trade law is not only necessary, but beneficial for all
parties under the framework.
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Continue exploring and exporting EU values — As the European Union has already done in the
past for other policy areas, the Green Deal’s embedded sustainability standards should be extended
to its international partnerships. The EU should work with its global partners to promote sustainable
mining practices, enhance environmental protections, and ensure that CRM extraction does not
contribute to environmental degradation or social injustice!!’. This could involve the development
of new international standards for sustainable mining, or the inclusion of sustainability clauses in
trade agreements, as is common practice for its EPAS.

Enhance Global Governance in supply chains — Of course, many of these policy
recommendations make little to no mention of the root cause of the problem in CRM trade, or
possible initiatives the EU can take internally. To reduce the risks associated with supply chain
disruptions and weaponization of dependencies, the EU should work with its international partners
to enhance the resilience of global CRM supply chains. Spearheading initiatives like the Critical
Raw Materials Club, where partnering countries can come together and discuss global governance
of CRM sourcing and distribution, or the European Raw Materials Alliance, where cross-border
Public-Private Partnerships connect leaders directly with the shackles of the global value chain,
should become a key component of the industrial policy of the EU and its partners.

Maintain a correct and commensurate level of strategic autonomy — Lastly, even though this
policy report mentioned the downsides of strict strategic autonomy, it does not mean that the
Union’s OAS policy is the wrong path forward. It remains critical under the current geopolitical
environment that the EU creates its envisioned strategic reserves of CRMs, similar to what is done
under the Energy Charter Treaty in regards to emergency oil reserves in collaboration with global
partners, to buffer against supply disruptions; however, this does not mean that the Union should
hamster resources in case of a trade disruption. Thanks to the way green energy infrastructure works,
stockpiled CRMs would not “fill a void” as is the case for oil supply disruptions: they will be used
to create more permanent infrastructure that once built, will operate until damaged or
decommissioned, upon which it can be disassembled and recycled — all adding onto the coveted
strategic autonomy.

These recommendations should be able to ensure the European Union can stay its Open Strategic
Autonomy-course, but in a way which does not hollow out the principles of Effective
Multilateralism by involving as many partners as possible and ensuring all actors involved gain the
maximum number of benefits possible. A win-win situation in the critical raw material trade is easily
obtained if the right policy choices are made, it is only a matter of ridding oneself of the tunnel
vision imposed by third party trade wars and geopolitical games and refocusing on finding a middle
road between one’s own interests and values and those of potential partners.
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